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Workplace Update
MDC Legal Represents Teacher Who Successfully Appealed Dismissal
On 25 January 2016, the Western Australian Industrial Relations

Acting Senior Commissioner Scott held that there was a

Commission (Commission) handed down its decision that a

“multiplicity of problems” with interviews, briefing notes and an

primary school teacher, who was alleged to have impermissibly

investigation report relied on by the Department in terminating

assisted students during a year 3 NAPLAN test, had been unfairly

the teacher’s employment, including:

dismissed by the Western Australian Department of Education
following an investigation that was “so flawed as to be unable to
be relied on.”
MDC Legal represented the teacher at a two day hearing of the
matter in October 2015. Seven witnesses gave evidence at the
hearing and transcripts of six year 3 students were tendered into
evidence.

a)

that the investigators failed to explore the possibility of
potential bias against the teacher (of which they were on
notice) particularly on the part of the teachers assistant
who made the allegations against the teacher;

b) the investigators were either unaware or did not take
account of the NAPLAN test having a practice section
where the behaviour alleged of the teacher was

Following the Commission’s decision, the teacher was reinstated

permissible, and they did not attempt to distinguish the

to her former position and was awarded compensation for lost

two parts of the test in the investigation;

income following the dismissal. The Commission further

Continue to page 2...

ordered that the teacher’s leave entitlements be re-credited and
that her service with the Department be deemed to be
continuous.
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“...unfairly dismissed by the Western Australian Department of
Education following an investigation that was

‘so flawed as to be unable to be relied on ’”.
Continue from page 1…

Lessons for employers:


c)

Ensure that those charged with

the investigators interviewed a number

investigating allegations of misconduct

of Year 3, eight-year-old, students five

properly understand the issues to be

weeks after the test, during which time

investigated.

they had sat another four tests. They

“The

were unable to distinguish between the

Commission held



practice test and the test itself, and

investigation of the facts has been

between the various tests they had sat;

conducted prior to dismissing an

that the
Department’s

Ensure that a full, proper and thorough

employee.
d) the investigators asked the students



Critically analyse evidence collected

allegations

questions about tests other than those at

during an investigation and, where gaps

against the

which the unacceptable conduct was said

exist, explore them thoroughly.

to have occurred; and

teacher were
unsupported by
evidence and, in
respect of one of
the allegation,

were based on
‘NO MORE THAN
GUESSES’”.



e)

how to address this.

that a briefing note provided to the
Director General of the Department
contained a number of errors and

Consider potential bias and collusion and



Ensure investigation reports or briefing
notes to decision makers are accurate

omissions.

and properly represent the evidence
collected.

Acting Senior Commissioner Scott concluded
“without hesitation” that the Department’s
investigation report was not a reasonable
basis for the teacher’s dismissal.



Remember that procedural fairness
requires more than simply giving the
employee facing allegations an

The Commission held that the Department’s

opportunity to respond.

allegations against the teacher were
unsupported by evidence and, in respect of
one of the allegations, were based on “no
more than guesses.”

“...procedural fairness requires more than simply giving the
employee facing allegations an opportunity to respond ”
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See Us At These Upcoming Events

AventEdge HR Masterclass:

Managing Difficult Employee Behaviour
Location: Four Points by Sheraton, Perth
Date: 11 May 2016
To register visit www.difficultemployees.com
From dealing with unacceptable or toxic workplace
behaviour, suspected “sickies” to managing bullies,
employers face a range of challenging issues when
managing difficult employees. Sensitivity increases
especially if an employee has a mental illness or a
disability, and challenges are often compounded by a
history of poor staff management or a lack of
resources.
Managing Difficult Employee Behaviour
Masterclass will provide you with everything you need
to know for defining and managing difficult behaviour.

HR Summit Perth
Location: The Duxton Hotel, Perth
Dates: 25—26 May 2016
To register visit: www.perth.hrsummit.com.au
The HR Summit conference program will focus on
the issues at the forefront of the industry,
equipping delegates with a toolkit of skills and
strategies to optimise people performance.

The MDC Legal team participated in the Law Society of Western Australia’s, Young Lawyers Committee
Mixed Volleyball Competition held at Sand Volley Oz Volleyball courts on 19 February 2016.
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A K E C A R E W H E N M A K I N G E M P L O Y E E S O N PA R E N T A L
L E AV E R E D U N D A N T

In the recent case of Heraud v Roy Morgan
Research Ltd [2016] FCCA 185, the Federal Circuit
Court of Australia (FCCA) found that Roy Morgan
Research Ltd (RMR) contravened provisions of the
Fair Work Act (FW Act) by refusing an employee’s
request for flexible working hours and making her
redundant while she was on maternity leave.

“ While on maternity leave the company
underwent a significant restructure. Upon a
request to return to work Ms Heraud was
informed that her role had been made
redundant…”

Under the FW Act, employers are prohibited from
taking adverse action against employees because they exercise a
workplace right.
Ms Heraud held a senior position at RMR. While on maternity
leave the company underwent a significant restructure. Upon
requesting to return to work Ms Heraud was told that her role

RMR failed to return her to this position, or to redeploy
her to one of a comparative level; and
b) following Ms Heraud’s request for a flexible work
arrangement, RMR withdrew it’s initial offer to redeploy
Ms Heraud and instead terminated her employment.

had been made redundant, and was offered redeployment
within the company. Following a request for flexible working

In each of the three instances above RMR failed to rebut the

arrangements the offer of redeployment was withdrawn and her

presumption that the adverse action was for the reason that, or

redundancy was brought forward.

for reasons which included a reason that, Ms Heraud had
exercised a workplace right in relation to her pregnancy.

Ms Heraud brought seven separate adverse action claims against
RMR, citing her workplace right to benefits under the FW Act in

This case highlights the importance of adopting a cautious and

respect of pregnancy, parental leave and requests for flexible

thorough approach in effecting redundancies concerning

work arrangements.

employees who are on parental leave. The existence or exercise
of a workplace right need only be one aspect of the decision to

Ms Heraud claimed that RMR took adverse action against her by:


failing to consult her about changes to her role.



failing to return her to her pre-parental leave role.



proposing to redeploy her to a role with a reduced
status, and



terminating her employment.

The FCCA found that RMR did take adverse action against Ms
Heraud because:
a)

Ms Heraud had a workplace right to parental leave and

make an employee redundant to constitute adverse action and a
breach of the general protections provisions of the FW Act.
It is crucially important for employers to document the process
of decision-making by reference to non-discriminatory criteria
that are not causally related to the employee’s workplace rights.
It is good practice to consult with employees being considered
for redundancy, even where they don’t have an award or
enterprise agreement based right to be consulted, and to
document that process. Empathy throughout goes a long way to
minimise the risk of employee claims.

was entitled to return to her pre-parental leave position.

Watch this space…
MDC Legal will be launching a new website, designed with a
fresh new look and user-friendly navigation.
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MDC Legal News

WELCOME TO THE TEAM

FA R E W E L L T O S A R A H

MDC Legal is delighted to welcome Jessie Poon as a
Paralegal. Jessie brings with her experience in State
government workforce policy and planning. She is a
former volunteer at the Fremantle Community Legal
Centre, and has completed a Law and Human rights
Internship with Projects Abroad in Ghana. She has also
completed an internship at the Ombudsman WA, and
clerkships at Clayton Utz in Perth and at Howse William
Bowers in Hong Kong.

C O N G R AT U L AT I O N S
Congratulations to Nicholas Parkinson who was
admitted as a lawyer in the Supreme Court of WA in
March 2016. Nicholas joined MDC Legal in January 2014

On 18 March 2016, MDC
Legal said farewell to
Partner, Sarah
McLeod. Sarah was a
valued member of the
MDC Legal team for over
2 years and will be greatly
missed.
Sarah’s calm and practical approach to legal
work often resulted in creative and cost
effective solutions for her clients. Sarah
acted as a mentor for many of the firm’s
lawyers, and was a key member of the firm’s
leadership team. Sarah’s innovative
approach to legal practice saw MDC Legal
introduce alternative fee arrangements in
2014, including the firm’s fixed fee
consultation service.

as a Law Graduate and we are delighted to now
Definitely one of the more athletic lawyers
at MDC Legal, we will greatly miss Sarah’s
contributions to our Law Society sporting
events!

welcome him as a lawyer. Nicholas advises employers
and employees of their legal entitlements and
obligations under state and federal legislation and has
assisted with proceedings in the Supreme Court of WA,
the Federal Court of Australia, Federal Circuit Court of
Australia, the Fair Work Commission, the Western Australian Industrial
Relations Commission, the Industrial Magistrates Court of WA and the
Magistrates Court of WA.

Sarah leaves MDC Legal to spend some time
at home with her young baby, William. We
wish Sarah all the very best in motherhood
and beyond and thank her for the privilege
of working with her and for her wonderful
contribution to MDC Legal.

Doyles Guide to the Legal Profession 2016 has
named MDC Legal as a leading Employment &
Industrial Relations Law Firm and Director
Mark Cox as a leading Employment and
Industrial Relations Lawyer.
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Minimise risk and improve
workplace management and
culture with a twin HR resource
tailored to your business: our

Employee Handbook and
HR Guides can help your
business ensure compliance
with laws and regulations and
provides practical guidance on
managing a wide range of
workplace relations, HR, people
and culture issues.

The Unique Employment
Law Specialists

Contact Us
(08) 9288 4000
reception@mdclegal.com.au
www.mdclegal.com.au
28 Kings Park Road
WEST PERTH WA 6005

Sign up to our
Newsletter here!
MDC Legal The Unique Employment Law Specialists

WANT TO HAVE A CHAT?
If you would like to get to know us better, contact us today to discuss how we might be able to assist you or your business.

Mark Cox

Nikita Barsby

Joanna Knoth

Director

Senior Associate

Senior Associate

Vishan Kakara Atchamah

Nicholas Parkinson

Lawyer

Lawyer

Susan Nguyen

Noella Silby

Office Manager

Paralegal

Disclaimer: the purpose of this publication is to provide general summary information only. It is not specific legal advice.
It should not be relied on for that purpose. Seek legal advice on any employment matters affecting you or your business.
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